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Annwyl Mike,

Diolch am eich llythyr dyddiedig 11 Tachwedd ynglyn & Deddf Marchnad Fewnol y Deyrnas
Unedig 2020 (‘y Ddeddf’) a'r broses adolygu gysylitiedig. Rwy’n ddiolchgar ichi am barhau i
ymgysylltu ar y mater pwysig hwn. Fe wnaethoch ofyn am ragor o wybodaeth mewn
meysydd penodol y byddaf yn ymateb iddynt yn eu tro.

Sut mae ymrwymiadau Llywodraeth y DU yn cael eu rhoi ar waith

Mae swyddogion yn gweithio gyda Llywodraeth y DU a llywodraethau datganoledig eraill i
ddatblygu canllawiau ychwanegol a chytuno ar brosesau cliriach ar gyfer trafod a chytuno ar
eithriadau. Rydym am weld canllawiau manylach o dan bob un o'r tri dull gweithredu a
nodwyd gan Lywodraeth y DU yn eu hymateb i'r adolygiad. Ein nod yw cynyddu tryloywder
a darparu fframwaith clir i bob rhan o'r DU weithio gydag ef. Mae'r Pwyligor Sefydlog
Rhyngweinidogol yn parhau i drafod a goruchwylio'r materion hyn. Mae'r gwaith hwn yn
parhau, ac rydym am ei weld yn cael ei gwblhau cyn diwedd tymor y gwanwyn.

Rhagor o fanylion am gamau gweithredu ar bwerau cymorth ariannol a diwygiadau
ehangach

Ein safbwynt o hyd yw y dylai Gweinidogion Cymru a'r Senedd wneud penderfyniadau ar
gyllid mewn meysydd datganoledig. Dylid dirymu'r pwerau cymorth ariannol, neu o leiaf ni
ddylai fod unrhyw wariant uniongyrchol pellach mewn meysydd cyfrifoldeb sydd wedi'u
datganoli heb gydsyniad Llywodraeth Cymru. Rydym yn parhau i godi'r pryderon hyn yn
gyson yn ystod cyfarfodydd ac mewn gohebiaeth ag uwch Weinidogion Llywodraeth y DU.
Byddwn yn parhau i bwyso am newidiadau i'r defnydd o bwerau cymorth ariannol gan
Lywodraeth y DU i barchu datganoli a sicrhau defnydd effeithiol o arian cyhoeddus.

Mae ein cyfraniad ysgrifenedig i adolygiad Llywodraeth y DU yn nodi rhagor o fanylion ar
ein safbwynt hirsefydlog y dylid diddymu'r Ddeddf, yn ogystal ag opsiynau ar gyfer
diwygiadau ehangach a fyddai'n gwella cydbwysedd y Ddeddf i gefnogi mynediad i'r
farchnad a pharchu datganoli. Rwyf wedi atodi copi o'n hymateb er gwybodaeth i chi ac er
mwyn tynnu sylw'r Pwyligor ato. Mae Llywodraeth y DU wedi cyhoeddi ymatebion ehangach
ar ei gwefan. Ein blaenoriaethau uniongyrchol yw helpu i wneud i'r newidiadau presennol
weithio, ond byddwn yn parhau i bwyso am newidiadau deddfwriaethol i'r Ddeddf, gan
gynnwys yn y Pwyllgor Sefydlog Rhyngweinidogol.

Canolfan Cyswllt Cyntaf / First Point of Contact Centre:
0300 0604400

Bae Caerdydd « Cardiff Bay Gohebiaeth.Cwnsler.Cyffredinol@Ilyw.cymru
Caerdydd « Cardiff correspondence.Counsel.General@gov.wales
CF99 1SN

Rydym yn croesawu derbyn gohebiaeth yn Gymraeg. Byddwn yn ateb gohebiaeth a dderbynnir yn Gymraeg yn Gymraeg ac ni fydd
gohebu yn Gymraeg yn arwain at oedi.

We welcome receiving correspondence in Welsh. Any correspondence received in Welsh will be answered in Welsh and corresponding
in Welsh will not lead to a delay in responding.


mailto:Gohebiaeth.Cwnsler.Cyffredinol@llyw.cymru
mailto:correspondence.Counsel.General@gov.wales

Eglurhad pellach o safbwynt Llywodraeth Cymru am effaith Deddf Marchnad Fewnol
y DU 2020 ar ddeddfwriaeth sylfaenol ac is-ddeddfwriaeth Cymru

Yn fy llythyr diwethaf, nodais ein safbwynt yn dilyn canlyniad yr adolygiad wrth ddatblygu’r
holl gynigion deddfwriaethol perthnasol — sy'n cynnwys deddfwriaeth sylfaenol ac is-
ddeddfwriaeth Cymru — bod Llywodraeth Cymru yn cydnabod y gallai'r Ddeddf gael effaith.
Mewn achosion o'r fath, byddwn yn ymgysylltu ar sail pedair gwlad drwy'r Fframweithiau
Cyffredin perthnasol i archwilio a oes angen unrhyw eithriadau i ofynion y Ddeddf. Er
eglurder, mae hyn yn golygu bod Llywodraeth Cymru yn cydnabod y gallai'r Ddeddf fod yn
gymwys i is-ddeddfwriaeth a wneir o dan Ddeddfau'r Senedd neu Ddeddfau'r Senedd eu
hunain, gan nad oes dewisiadau amgen wedi'u profi yn y llys.

Er gwaethaf ein gwrthwynebiad i'r Ddeddf, rydym yn croesawu'r ymrwymiadau gan
Lywodraeth y DU a'u bwriad i flaenoriaethu'r Fframweithiau Cyffredin i reoli marchnad
fewnol y DU. Rydym yn gobeithio y bydd hyn yn arwain at newid gwirioneddol o ran dull
gweithredu ac nad yw'r Ddeddf bellach yn brif fecanwaith i reoli gwahaniaethau o ran dull
gweithredu.

Gobeithio y bydd yr ymateb hwn o gymorth ichi.

Yn gywir,

Julie James AS/MS
Y Cwnsler Cyffredinol a'r Gweinidog Cyflawni
Counsel General and Minister for Delivery
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Review of the UK Internal Market Act 2020: the Welsh
Government’s response

Introduction

1. Last year saw the 25th anniversary of devolution. Decentralising and moving
decision-making on key public-policy issues closer to the people in each
constituent part of the UK was a core tenet of that process. For over 20 of those
years, devolved decision-making operated within, and was strengthened by, the
EU single market. The single market’s legal framework struck an appropriate
balance between allowing for a significant degree of subsidiarity on the one
hand, and ensuring appropriate uniformity for commercial and other economic
purposes on the other. This helped support a period of sustained growth for the
UK and Welsh economy.

2. Senedd Cymru and the Welsh Government have, from the beginning, had
serious concerns about the adoption of the new and different constraints
imposed by the UK Internal Market Act (‘'UKIMA’). UKIMA is far more restrictive -
and its impact on devolution more wide-ranging and profound - than the EU
single market rules it replaces. Our view is that UKIMA should never have been
adopted by the previous UK Government, and should now be repealed and
replaced with an alternative approach based on the Common Frameworks.

3. We welcome the UK Government'’s early review of UKIMA, although we are
disappointed it ruled out the option of repealing the Act. The review is an
important opportunity to address some of our concerns by reframing and
amending UKIMA to allow Common Frameworks to take precedence.

4. We believe it is important to work together to maintain an internal market across
all parts of the UK which supports growth and prosperity. But this should be
achieved in a way that respects the responsibility of the devolved legislatures
and governments. A consensual system of Common Frameworks could be
underpinned by amending UKIMA so it applies as a legislative safety net,
adopting principles similar to the legal framework that continues to apply within
the EU. This could involve a greater role for an independent body to improve the
impartial, objective management of the UK internal market, and provide greater
stability and transparency for businesses.

5. We particularly welcome the recommitment of the UK Government to the
Common Framework principlest. We share a desire for Common Frameworks to
be the primary tool for managing the cooperation and divergence within the UK
internal market, but with a reformed UKIMA in the background. The current
formation of UKIMA is incompatible with meeting those principles. This would
require UKIMA to include some discretion for devolved legislatures and
governments to take decisions about their parts of the UK, providing at least the
same flexibility as existed under EU rules.

" Microsoft Word - Joint Ministerial Committee communique.docx
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6.

7.

Our contribution to this review is intended to provide a platform for further
discussion, development and agreement. We want to work together on a
programme of specific legislative and non-legislative changes to provide a more
equitable and stable legal framework for the UK internal market. Our response is
structured in three distinct parts:

First, we cover the introduction of UKIMA and the arguments used by the last
UK Government to seek to avoid engaging with our legitimate concerns. This
is important in order to understand the urgent need for legislative reform to
move from a unilaterally imposed system to one founded on collective
agreement, reinforced by a legal framework that respects rather than
overrides the powers of the devolved legislatures and governments.

Secondly, we address the specific issues with UKIMA and its real impact on
the functioning of devolution, policy innovation and growth. This highlights the
need for legislative change to properly respect devolution, support economic
growth and to allow Common Frameworks to become the primary tool for
regulatory cooperation.

Finally, in the spirit of collaboration, we propose four key areas in which we
believe substantive changes can be developed and agreed across all four
nations to provide assurances and safeguards for the UK internal market and
our international obligations whilst restoring the effectiveness of devolution,
increase predictability for businesses, and better support growth.

We expect this to be a process we enter into collaboratively and hope the review
provides us with the basis to agree a meaningful programme of reform to UKIMA
and how it operates. This should include a commitment to legislative changes
over the course of this UK Parliamentary term. This is of fundamental importance
so that we can put in place a sustainable legal framework which is less open to
being misused by a future UK Government. There are also a range of non-
statutory commitments relating to the way UKIMA will be used and operated
which can be made and implemented quickly.

Since the formation of the new UK Government we have seen improvements in
intergovernmental relations in a range of areas. Such improvements are
welcome but need to be built upon. This review is an ideal opportunity to
demonstrate a positive reset of relations between the UK Government and the
devolved governments.

We wish to record also that separate and urgent attention is also needed to
review UKIMA'’s financial assistance powers, an issue that has been put outside
the scope of this review.
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PART 1: UKIMA'’s lack of constitutional and democratic legitimacy

UKIMA does not have the consent of the devolved parliaments and governments,
and its passing was one of the most egregious and controversial breaches of the
Sewel convention since devolution

Unilateral imposition of UKIMA without consent

10.We support the concept of an internal market in the UK and recognise the
importance of free-flowing trade across the UK. However, this was something
that had already been achieved not only within the UK but across the EU — and
achieved in a way that dovetailed appropriately with the principle of subsidiarity
and, within the UK, the constitutional reality of devolution. Following the decision
to leave the EU, we sought to work collaboratively and constructively with the UK
Government, and other devolved governments, on the shared challenges leaving
the EU single market created. We collectively agreed that a new approach was
needed to support the effective functioning of the UK internal market outside of
EU single market rules. On that basis, we entered in good faith into detailed
discussions with the then UK Government to develop an approach which reflects
the Welsh Government’s responsibilities under devolution, and our shared role
for the governance of domestic markets. Indeed, the work on the Common
Frameworks programme led to the Welsh Government recommending consent
to the European Union (Withdrawal) Bill 2. Regrettably, however, the then UK
Government later undermined this joint work instead choosing to pursue the
proposals that were eventually enacted by UKIMA.

11.The UK is a voluntary union built on consent. Within that union there are four
legislatures and four governments, each with its own responsibilities and
democratic mandate. However, UKIMA was introduced unilaterally by the last
UK Government at great pace, with limited consultation and truncated scrutiny. It
involved a serious breach of the Sewel Convention. The Welsh Government
opposed UKIMA and Senedd Cymru did not give its consent to it. The legislative
and executive competences of the Senedd and the Welsh Government are
supported by successive referendums in which the people of Wales chose for
decisions on a range of policy issues to be taken by them. The lack of
engagement during UKIMA'’s development, its lack of UK-wide mandate, and its
incompatibility with devolved powers and responsibilities must be urgently
addressed.

12.The rushed approach the last UK Government adopted has:

e ignored the positive effects of regulation on innovation® and supporting
growth?;

2 Which also included reference to the UK internal market. Agreement available here: European Union
(Withdrawal) Bill - Agreement between the UK and Welsh governments - GOV.UK

3 Recognised as a key benefit of regulation in the recent UK Government Action plan: A new approach
to ensure regulators and regulation support growth - GOV.UK

4 As just one example LSE found environmental policy and regulation have positive effects on
productivity growth and capital accumulation: https://www.Ise.ac.uk/european-
institute/Assets/Documents/LEQS-Discussion-Papers/LEQSPaper158.pdf
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e overstated the perceived impacts of any form of divergence from policy in
England by devolved governments;

e created an unrealistic imaginary spectre of excessive regulatory divergence
disrupting markets (despite this being contrary to our shared international
commitments, the history of limited divergence within EU rules, and the
reality of doing so in a UK internal market); and

¢ undermined the consensual and collaborative approach developed as part of
the Common Frameworks programme.

13.UKIMA in fundamentally inequitable. It has skewed the UK internal market yet
further towards, and directs more power towards, the already economically and
politically dominant part of the UK. It places new asymmetrical constraints® —
constraints that for England are either of minimal impact or easily avoided by the
UK Government using powers in UKIMA or exercising parliamentary sovereignty.

14.We strongly believe collaboration and joint working is the best way to create a
strong, secure and equitable union, underpinned by sustainable economic
growth and high-quality jobs. Our engagement with the Common Frameworks
programme demonstrated that commitment towards a successful internal
market. We have taken a collaborative approach whenever the UK Government
has been open to work with us; for example, by participating in and supporting
the appointment of the chair and panel to the Office for the Internal Market in a
way which respected devolution. Even during the Parliamentary passage of
UKIMA, we sought to reopen multi-lateral discussions® and find solutions via
proposed amendments to address some of the most egregious aspects of the
draft Bill’. Despite these suggestions being largely ignored at the time, they
illustrate it is possible to amend UKIMA to provide more of the flexibilities for
devolved governments, equivalent to the EU framework, without compromising
the internal market.

15.The negative impact of UKIMA on devolution has been evident since then, even
where our governments have sought, more recently, to work constructively in
dealing with its implications. These impacts have knock-on effects on businesses
and the investment environment and have:

e led to delays and uncertainty, for both Welsh Government and businesses;

e constrained the localised decision-making devolution was designed to
achieve;

e restricted the implementation and effectiveness of policy; and

¢ stifled the innovation devolution had previously successfully encouraged
(and would have been possible under the rules of the EU single market).

5 UKIMA's Explanatory Notes identifies it “affects legislation in areas of devolved competence made
by the...Welsh Government or passed by the...Senedd Cymru. In this way, the Act’s provisions create
a new limit on the effect of legislation made in exercise of devolved legislative or executive
competence.” United Kingdom Internal Market Act 2020

6 https://business.senedd.wales/documents/s103942/Correspondence %20from%20the%20Coun

7 Written Statement: Welsh Government amendments to the United Kingdom Internal Market Bill (15
October 2020) | GOV.WALES
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16.UKIMA also leads to conflicts of interest given the UK Government’s dual role
acting for the whole of the UK in some aspects, but for England alone in others.
Policy departments within the UK Government, responsible for policy within
England, and without the knowledge of the devolved context, legislative
framework or policies, have in some instances applied UKIMA in a way which
asserts English policy across the UK as a whole. The previous UK Government
was widely perceived to be the English Government in this regard, and there is
now an opportunity to address this.

It is not a binary choice between the potential for requlatory difference and growth

17.The Welsh Government is committed to supporting the UK internal market and to
regulatory cooperation across the UK. Economic growth is a priority for all parts
of the UK. The importance of a smoothly functioning UK economy and internal
market is not in dispute and is a shared ambition. We well understand the
importance of the UK economy and of trade within the UK, not least its
importance for Welsh businesses. This is reflected in the Welsh Government’s
commitment to the union and to supporting sustainable economic growth and
jobs. Our opposition to UKIMA as it stands is not contrary to our shared ambition
for growth and jobs but is in fact informed by it and enabling of it.

18.Nor is the need for regulatory cooperation across the UK in dispute — indeed, this
is why the Common Frameworks programme garnered cross-UK support.
Regulatory cooperation should not be framed to ensure every part of the UK
adopts English standards and solutions. It should be a mechanism for us to
agree common minimum standards, and areas of harmonisation; as well as
allowing different and distinctive approaches to achieve democratically
determined public-policy goals in devolved areas. Our international commitments
to good regulatory practice, including via the EU Trade and Cooperation
Agreement, and the importance of the UK internal market to jobs and growth in
Wales contradicts the assumptions of automatic divergence inherent in the
restrictive design of UKIMA with respect to devolved governments.

19. UKIMA appears to have been written to solve a wholly imagined risk of a great
divergence in regulation across the UK — and to solve this supposed risk in the
bluntest possible way. Allowing for the potential for devolved governments to
decide on the merits of alignment or distinctiveness in devolved areas (in
practical effect as well as on a purely technical basis) does not automatically
equate to substantive divergence in those areas. Evidence shows that devolved
governments will often choose to align across the UK as that is in our interests —
but that is a choice made, not a requirement enforced, or a power blunted.
UKIMA is overly restrictive and risk averse, developed seemingly either to solve
a problem that does not exist in practice (and decades in the EU illustrates
modest divergence across the UK in a more permissive system) or as a
mechanism to constrain devolved powers and choices. There is, in reality,
negligible risk and much to gain from making changes to create a new approach
that is compatible with devolution, with clear principles and which facilitates
different approaches tailored to devolved contexts where needed. The stultifying
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effect of UKIMA on policy innovation and reform® must be removed to unlock the
growth potential in all parts of the UK.

The protections for Northern Ireland are not being challenged

20.The protections for Northern Ireland included in UKIMA are not in dispute. The
previous UK Government used such protections to justify the entirety of UKIMA
and as a means to close down discussions on alternatives. Commitments and
reassurances relevant to Northern Ireland can continue without needing to
directly restrict devolved powers whenever the market access principles could be
engaged.

8 UKIMA also disincentives the reform or simplification of pre-existing legislation currently exempted
from the market access principles, as to do so could remove that exemption and limit its effectiveness.

7
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PART 2: UKIMA goes way too far

UKIMA is “much stronger and more restrictive than EU law’™, leading to “a regulatory
framework that is incomplete, coercive and...highly asymmetrical,” imposing a
centralising role for the UK government1©,

21.UKIMA borrows heavily, but selectively, from the legal framework that
established the EU single market. However, in relation to particularly important
aspects for the exercise of devolved functions it is much more restrictive than EU
law. This restrictiveness is most evident in the very narrow exclusions to the
market access principles, without which certain devolved legislation interacting
with those principles is automatically and widely “disapplied”, effectively
undermining the devolved policy intent.

22.Currently, the public-policy exclusions within UKIMA mean movement of goods
may be restricted only when necessary to control the spread of pests and
diseases, the spread of unsafe food between territories, or for the authorisation
of certain chemicals and the regulations on fertilisers and pesticides. This is
“strikingly more limited than is available under EU internal market law”**. Unlike
many other internal markets, including the EU single market, there are no
broader exclusions for public-policy reasons, for example environmental
protection, human health, consumer protection, animal welfare, culture and
heritage, or others. Despite the EU single market rules allowing for the potential
of a wide range of divergence in principle, the application of a proportionality test
to these exclusions has helped minimise unnecessary costs or market impacts.

The exclusions process is not fit for purpose

23.UKIMA provides for some flexibility through exclusions process and powers to
both adjust the market access principles and exclude specific areas from them.
However, this is a flexibility available to the UK Government only to use at its
discretion. All powers sit with the already dominant economic actor, further
unbalancing an already skewed internal market. Wales is reliant on decisions of
the relevant Secretary of State, rather than on any objective criteria, and as
previously stated, this gives rise to a conflict of interest where the UK
Government is responsible for the corresponding policy for England only. This “in
effect, gives the UK Government a veto power’*? over requests from devolved
governments. Devolved governments do not have similar influence over
decisions made in relation to England which impact significantly on the internal
market.

9 C.B. Swan, T Horsely, N McEwen, and L. C. Whitten, Westminster rules? The United Kingdom
Internal Market Act and Devolution (3 October 2024). Published by the Centre for Public Policy.

10 T Horsley, Constitutional Reform by Legal Transplantation: The UK Internal Market Act 2020, Oxford
Journal of Legal Studies, Vol 42, Issue 4, Winter 2022, pp 1143—

1169, https://doi.org/10.1093/0jls/ggac018

1 S Weatherill, Will the United Kingdom survive the United Kingdom Internal Market Act? (March 2021),
UKin a Changing Europe working paper. Available at: Will-the-United-Kingdom-survive-the-United-
Kingdom-Internal-Market-Act.pdf

12 C.B. Swan, T Horsely, N McEwen, and L. C. Whitten, Westminster rules? The United Kingdom
Internal Market Act and Devolution (3 October 2024). Published by the Centre for Public Policy at the
University of Glasgow



https://doi.org/10.1093/ojls/gqac018
https://media.ukandeu.ac.uk/wp-content/uploads/2021/05/Will-the-United-Kingdom-survive-the-United-Kingdom-Internal-Market-Act.pdf
https://media.ukandeu.ac.uk/wp-content/uploads/2021/05/Will-the-United-Kingdom-survive-the-United-Kingdom-Internal-Market-Act.pdf

Official
April 2025

24 \Where the Secretary of State is making a decision on an exclusion in a devolved
policy area, as the UK Government is only responsible for policy in England and
it cannot be expected to understand the distinctive context elsewhere. The UK
Government generally does not distinguish between of its responsibility for the
whole of the UK and of its responsibility for England only. This is a constitutional
tension that lies at the heart of UKIMA, and it remains unresolved (indeed often
unacknowledged). Acting on behalf of England is not the same as acting on
behalf of the UK, and policies designed for the context in England do not
automatically work in other parts of the UK. This creates a mechanism for any
future UK Government to be able to force devolved governments to align with
whatever approach is adopted in England — even if it is a disbenefit for the other
nations, conflicts with devolved policy, or results in a loss of economic
opportunity.

UKIMA has created uncertainty for businesses because of its restrictive nature

25.We are sure that some will argue that the most important aspect of the rules
governing the UK internal market is legal certainty. The Welsh Government
disagrees for the reasons set out above. In addition, the apparent legal certainty
is not always clear cut in practice. The exclusions process can cause uncertainty
and confusion.

26.A clear example of this has been with regards to the delivery of deposit return
schemes (DRS). For the first few years of their development, agreement had
been reached between all four governments on a common scope for the
schemes. However, in March 2022, the UK Government decided to diverge from
the collective UK-wide policy scope which had been consulted upon. This
decision was taken without any discussion or consideration of the implications
for the rest of the UK. It was also taken without application the of agreed
intergovernmental process.

27.UKIMA, however, meant that despite it being the UK Government that had taken
the decision to diverge from the agreed UK-wide approach, the Welsh
Government was left to seek an exclusion to legislate for what had previously
been the UK-wide policy position. Maintaining the original scope of the DRS is
particularly key to Wales’ delivery of a scheme that further advances our very
successful recycling performance. The previous UK Government’s lack of clarity
regarding criteria needed to merit an exclusion, clear principles or any set
process or timetable on the one hand, and the conflict of interest arising from the
approach being taken in England on the other, underlined the inherent flaws in
UKIMA. Th. Despite delaying the Welsh legislation to try and reach an
agreement, this was not possible within the time available, and it meant Wales
could not participate in the joint process to appoint a Deposit Management
Organisation.

28.Crucially, we are confident that our DRS proposals would have been allowable
within the EU single market, where different members states operate separate
schemes with different scopes (and where there are highly porous borders) with
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no detriment to common market.

29.This instance evidences the imbalance inherent in UKIMA. The UK Government

are able to ignore the implications of divergence for the rest of the UK and can
unilaterally grant themselves an exclusion. Such misuse could see UKIMA
repeatedly imposing English policy on the devolved nations.

30. Currently, there is no protection for the Welsh Government in a situation where it

31

agrees, in good faith, to proceed with a joint approach in a devolved area. If the
UK Government subsequently alter their policy approach for England this, in
turn, coerces devolved governments to comply with what is essentially English
policy or risk the uncertainty of an undefined exclusions process governed by the
UK Government without objective criteria, transparency, or independent
oversight.

.The current issues arise as a product of the limited scope of general public-

policy exclusions, exacerbated by a problematic exclusions process. Uncertainty
for businesses can still arise in any situation in which the devolved governments
wish to do something different.

32.Looking further ahead, the current narrowness of UKIMA with respect to

exclusions and the very specific nature of new exclusions granted to date, risks
creating a complex morass of exclusions should the UK Government use these
powers to facilitate devolved policy (by granting exclusions) rather than frustrate
it (by denying them). Whilst the current approach might provide technical legal
clarity, the result over time could become increasingly confusing for businesses
to understand and navigate.

Unless amended UKIMA will always be foregrounded above Common Frameworks

33.Common Frameworks were originally intended to identify policy areas in which

regulatory cooperation would be essential in areas previously subject to EU law.
We welcome and share the UK Government’s stated ambition for UKIMA to sit in
the background and for Common Frameworks to be the primarily mechanism for
regulatory cooperation.

34.However, the reality of the narrowness of the public-policy exclusions to the

UKIMA, automatically places UKIMA front and foremost in any discussion about
regulatory cooperation and coordination. UKIMA is the default mechanism
governing the UK internal market, with very limited scope for regulatory
innovation or addressing public policy. Should UKIMA become more flexible in
these respects, it could operate as fallback legislative mechanism, which would
elevate the Common Frameworks process.

35.UKIMA is also designed in such a way as to encourage deregulation and reduce

standards to the lowest common denominator. Common Frameworks on the
other hand, were intended to not only consider divergence but also the ability to
develop common minimum standards, allow for innovation, and actively manage
those areas where harmonisation is considered important. Agreements in those
areas should also feature as a key component of the UK internal market,
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preventing a race to the bottom and focusing on areas of agreement as well as
difference.
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PART 3: A better way forward

Options to address the constitutional issues with UKIMA whilst maintaining the
protections for the UK internal market and promoting growth

Repeal of UKIMA

36.During its short history UKIMA has become synonymous with the previous UK
Government using its powers to compel the devolved governments into
regulatory convergence and alignment with England. Following Royal Assent, we
witnessed the then UK Government use UKIMA, as a matter of policy choice, to
limit and frustrate the legislative powers and policies of the devolved
governments - irrespective of whether there were significant implications for the
UK internal market.

37.The Welsh Government has a Programme for Government commitment to
challenge UKIMA and its undermining of devolution, and to champion the rights
of the Senedd to legislate as it could before EU withdrawal (at least) in areas
devolved to Wales. Our first preference remains that UKIMA should be repealed
and replaced with a system based on the Common Frameworks. We have
always accepted this may require a legislative underpinning, which can also
provide protections for Northern Ireland, but this could have been achieved
without damaging devolution as UKIMA does.

38.We recognise the current position taken by the UK Government to rule out
repeal during this review. In the spirit of cooperation and collaboration, and with
the intention that substantive changes could be made swiftly, we set out
proposals for reform below. There is already a legal framework within the EU
that can provide the basis for reforming UKIMA and establishing a more flexible,
equitable and sustainable legal framework.

Potential areas for leqgislative reform of UKIMA and wider changes to reframe UKIMA
as enabling of, rather than a constraint to, devolution and Common Frameworks.

39.We focus on four broad areas initially. Our suggestions reflect on key aspects of
the EU single market and the model amendments previously proposed by the
Welsh Government during passage of the Bill'3. These are also consistent with
recommendations from academics and think tanks with expertise in both
devolution and legislating within internal markets!4:

1. Broaden the pre-existing exclusions to include general public-policy
reasons'®. This is the most important change required to restore the integrity
of devolution settlements and demonstrate an understanding and respect of

13 Written Statement: Welsh Government amendments to the United Kingdom Internal Market Bill (15
October 2020) | GOV.WALES

14 For example: C.B. Swan, T Horsely, N McEwen, and L. C. Whitten, Westminster rules? The United
Kingdom Internal Market Act and Devolution (3 October 2024). Published by the Centre for Public
Policy at the University of Glasgow.

15 |n particular for goods, with a starting point being codifying the exceptions set out in EU law
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them in practice. Broader pre-existing exclusions for public-policy reasons,
including environmental protection, public health, consumer protections and
others can be qualified by the inclusion of a proportionality test (with the
burden of proof on the legislating authority) and complemented by an agreed
mechanism to establish common or minimum standards (see 2). Depending
on the precise nature of any future amendments to UKIMA, all governments
of the UK would have to accept the risk of challenge when relying on a
general public-policy exclusion being proportionate; but this is for the
legislating government to defend, not a decision for the UK Government.

2. Develop and agree a process for codifying areas for minimum or
common agreed standards, for example in relation to specific goods,
items, or produce. The Common Frameworks process is intended to also
discuss and develop minimum or common / harmonised standards all
nations agree are necessary for the internal market, and UKIMA should
include a mechanism to reflect those agreements where reached. Further
work would be needed to consider the most appropriate model, but including
relevant powers in UKIMA, tempered by the need for consent and a
demonstration of subsidiarity, would address a key weakness of UKIMA
which currently incentivises only competitive deregulation and a race to the
bottom.

3. Reform and codification of the exclusions process. The changes above
would change the nature of the exclusions process, by making it more rarely
used. But even then, the process for establishing what should be excluded
must still be reformed to become objective and transparent. It might still be
used for areas in which absolute legal clarity is sought, where broader
public-policy exclusions do not apply, or where exclusions are agreed as
necessary via a Common Framework. Crucially, deciding what is excluded
should not be a decision for the UK Government alone.

4. Develop and agree a more objective and independent governance and
oversight of the internal market and application of UKIMA. This will need
to follow on from the changes identified above, but a more proportionate
UKIMA could see a greater reliance on strengthening existing mechanisms
for Good Regulatory Practice, regulatory cooperation, and independent
advice from the OIM. A principles-based approach, underpinned by broader
general public-policy exemptions would mean each government ensures any
reliance on them is proportionate and can be legally defended. To support
oversight and assurance, and to limit the potential impact on the courts, the
statutory powers of the OIM could be enhanced to act as an independent
body advising and making recommendations on the application of UKIMA
across the UK, taking into account broader factors beyond economic impact,
and setting a firmer, impartial context around the use of powers in UKIMA.
There would also be merit in discussing whether the OIM could take on more
of a decision-making role.

40.These reforms and others can support an effective UK internal market which
supports sustainable growth and jobs and works with, not against, the grain of
devolution, not seeing it as a ‘problem’. As the review states, devolved powers
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‘promote an environment in which new, innovative approaches can be taken in
one part of the UK and, if they are successful, these might be then adopted and
rolled out in the rest of the UK.” The reforms above will empower those devolved
powers rather than restricting or blunting them.

41.These ideas are not exhaustive, and we hope they can be the beginning of
detailed collaborative work between our governments to agree a programme of
legislative and non-legislative changes to UKIMA and its operation. Our strong
preference now the consultation period is over is for the devolved governments
and the UK Government to develop these ideas (and any others) collaboratively
and jointly with a view to agreeing a substantive programme of reform.

42.As noted towards the opening of this response, none of these changes should
affect the place of Northern Ireland in the UK internal market, though detailed
work should consider and have special regard to any possible impacts.

Principles of proportionality and subsidiarity

43.Taking a more principles-based approach should include introducing the familiar
trade-law principles of proportionality and subsidiarity, which work together to
frame regulations affecting cross-border trade. The benefit of this is that it can
help manage the limits and impacts of regulatory divergence while preserving
democratic autonomy. The principles as understood in the EU could be a
template for UKIMA definitions, with governments and legislatures across the UK
familiar to working with them.

44.Introducing a proportionality test would strike an appropriate balance between
devolved decision-making and avoiding unnecessary costs and barriers to trade
between the four nations. This would place increased responsibility on each of
the governments as it would require them to take a case-by-case evidence-
based assessment of the interaction of policy with these principles, as was the
case within the EU. This places the responsibility on the devolved governments
as intended by devolution, rather than siting decisions with a Secretary of State
who may have no direct (or democratic) responsibility for the public-policy matter
under consideration.

45.Introducing a subsidiarity test and consent mechanisms alongside a new
approach to establishing minimum or common standards could help temper the
competitive deregulatory nature of UKIMA as currently constituted.

The process for new exclusions to the Market Access Principles to apply in the
interim

46.We recognise legislative change will not be immediate, and in the interim
agreement can be reached on a more objective approach to exclusions. A
starting point would be a clear statement of a presumption in favour of granting
an exclusion requested by devolved governments, relying on the good regulatory
practice each nation is signed up to. Instead, the burden of proof in relation to
the exclusion should shift to any part of the UK which wishes to challenge the
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need for the exemption on the basis it is not a proportionate means to achieve
the stated policy goal. The same could be true of any agreement reached via a
common framework — the presumption should be in favour of granting any
exclusion emerging from that process unless challenged with suitable evidence.

47.To provide certainty and clarity over the detail of the process and expected
timings, all governments should urgently co-produce, agree and publish a
standard and proportionate format for exclusion requests, and core evidence
requirements alongside a commitment to adopt as far as possible an agreed
timetable for decisions. A key part of the evidence requirements could be the
adoption of a proportionality test and acceptance of general public-policy
reasons for legislating where this is met, building on practice in the EU. Should
an exclusion be considered proportionate it should be granted (including where
there is limited net impact on the market). Where there is disagreement further
evidence may be required. This could be an interim arrangement while the wider
programme of reform is discussed and agreed, including legislative changes.

48.Dispute resolution should be a feature of this process to allow for challenge of
decisions, building on the agreed Intergovernmental Relations approaches. A
rationale for refusal should be provided against agreed objective criteria.

49.In the longer-term a more objective process designed and agreed collectively
across all parts of the UK should consider the role of independent advice to
directly inform use of UKIMA powers. For example, widening of the remit of the
independent and impartial OIM to provide independent advice or
recommendations (based on codified objective criteria) which must be taken into
account by the UK Government when exercising UKIMA powers.

50. This note sets out some initial commentary on ways in which UKIMA could be
reframed to better respect and work with devolution. We look forward to further
discussion and development of our ideas including broader considerations such
as the role of devolved legislatures in the oversight and governance of an
internal market in the UK.
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Case studies to illustrate the impact of UKIMA on Welsh policy making
Example A - Horticultural Peat

At the end of 2022, the Welsh Government announced the retail sale of peat in
horticulture would end in Wales. Following a joint England-Wales public consultation
we proposed working with the UK Government on the next steps to implement the
ban in Wales.

Due to legislative priorities of the previous UK government, a joint legislative vehicle
was not secured prior to the UK general election in July 2024 to bring this policy
ambition into reality, and the issue of legislative priority remains a question for the
current UK government.

Without a joint legislative vehicle, Welsh Ministers considered effecting Welsh policy
ambition by implementing their own legislative ban independently of England.
However, we recognised that, without an exclusion to UKIMA, peat producers based
elsewhere in the UK could try to sell their products in Wales due to the mutual
recognition principle within UKIMA.

Horticultural peat is an area of devolved competency; however, our democratic
control and accountability is constrained by UKIMA as we are compelled to wait for
the UK Government to introduce a joint legislative vehicle, or to grant an exclusion.
Without either of these our legislation is at fundamental risk of being undermined.
Whilst we would prefer to work with the UK Government on joint legislation for
horticultural peat due to cross-border issues, we remain concerned how the Act
hinders our devolved competence. In areas of devolved competence, Welsh
Ministers should have the democratic control for policy areas in Wales.

Example B
Precision Bred Plants

The UK Genetic Technologies (Precision Breeding) Act 2023 has amended the
Environmental Protection Act 1990 to recategorize certain genetically modified
organisms in England so that they are no longer regulated as GMOs but instead as a
new category of regulated product described in the 2023 Act as Precision Bred
organisms. The 2023 Act does not apply to Wales, Scotland or Northern Ireland. In
those territories of the UK Precision Bred organisms (PBO) the original 1990
legislation still applies and PB organisms remain GMOs.

However, the effect of UKIMA is that PBOs, or food or other products made from
them, having complied with the regulatory standards in one part of the UK, can be
transported to, placed on the market, sold and consumed in Wales regardless of
Wales-specific regulatory controls. In considering the legislation, the UK Government
has made little compensation for the effect that this will have on the devolved
nations. Devolved governments’ ability to mitigate UKIMA'’s effects and apply
devolved decision making are constrained by needing to apply to UK Government for
an exclusion (something the UK Government could quickly grant itself if the roles
were reversed).
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Additionally, UKIMA's lack of clarity about the definition of a significant, regulated
production step means that, when creating guidance, we cannot provide certainty to
Welsh businesses, regulators and enforcers giving rise to potential legal uncertainty.
If a Welsh business buys tomatoes with a view to making them into, say tomato
sandwiches or tomato soup, if the tomatoes were PBOs the resultant product will be
legally an unregulated GMO. The Local Authorities in Wales who are responsible for
enforcement must determine whether and how they should enforce GMO regulations
for food products made in Wales. Their task will be made more difficult because they
may not be able to identify which tomatoes are PBOs, and even if they can use the
forthcoming England only PB plant variety list to identify the name of the PB tomato
varieties — proving conclusively which variety of tomato went into the soup may be
impossible.

Example C
Deposit Return Scheme (DRS)

The Welsh Government's ability to bring forward a Deposit Return Scheme which
works in a Wales context has been constrained by UKIMA, despite DRS policy being
fully devolved to Wales and that flexibility not being at all an issue prior to EU exit.

For several years, work was taken forward jointly on an agreed scope which all
governments agreed would apply consistently across the UK. This was consulted
upon by the Welsh Government jointly with the UK Government for England and
Northern Ireland Executive twice, in 2019 and in 2021. The 2021 consultation
confirmed an agreed scope of materials to include PET plastic and glass bottles,
steel, and aluminium cans. This would apply across all three nations and mirrored
the scope in Scotland which was proceeding slightly in advance.

The previous UK Government however then made the decision in early 2022 to
change the scope in England to exclude glass bottles. Despite the work having been
undertaken jointly up until that point and despite the intergovernmental processes
and commitments in place to ensure prior engagement on any such policy which
impacted other nations, in particularly to identify and mitigate any unintended
consequences, this decision was taken without engagement or undertaking that due
process. The Welsh Government recognises that the move to a more limited scheme
will still drive recycling benefit in England, but with Wales among the top recyclers in
the world, this would profoundly impact upon the scheme’s ability to deliver benefit
and was therefore unworkable in Wales. This necessitated the need to maintain
scope by keeping glass within the DRS in Wales.

Following the UK Government’s decision to exclude glass from their DRS for
England, it was agreed Wales would continue to proceed with glass in scope and this
position was included in the joint consultation response published by the three
governments (the UK Government was delivering the scheme for NI at the time and
therefore its scope changed to mirror that in England). However, the UK
Government then sought to use the application of UKIMA to undermine the delivery
of the DRS in Scotland, which ultimately led to the downfall of the scheme.
Unfortunately, having done so, it then took the approach of using UKIMA to insist on
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the scheme in Wales being amended to follow the approach of the scheme in
England.

Following the general election in summer 2024, Welsh Government and UK
Government held extensive discussions to find a way through the issues caused by
UKIMA to allow the Welsh Government to proceed with the scheme consulted upon.
However, in November 2024, having delayed the scheme in Wales for as long as
possible before notifying the WTO it became apparent that it was not going to be
possible for the UK Government to complete their intended process to assess the
exclusion request within the timescale needed. Although it would have been possible
to satisfy the requirements of UKIMA within the time and despite there being no clear
process, this meant that it was not possible for Wales to be a part of the joint
appointment of the Deposit Management Organisation. This in turn has led to greater
uncertainty for each of the schemes and for the businesses impacted by them

In progressing a DRS, the Welsh Government has been clear that we recognise the
internal market in the UK needs to be protected. However, with more than 50
examples of DRS being successfully delivered internationally in other single markets
where variation and innovation has not been an issue, our dissatisfaction lies in the
fact that UKIMA goes far beyond the structure needed to protect the single market.
This has also unfortunately been a clear example of where the unequal and
imbalanced nature of the legislation has left it open to exploitation where a UK
Government with responsibility for England can seek to force its policy on the other
nations as was the circumstance in the case of the previous UK Government. This
also risks reform always being tied to the lowest common denominator and gives rise
to the risk of devolved governments being forced to lower standards, which in turn
can lead to worse environmental, social and economic outcomes.
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